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TAVIN G ſeen ſeveral 


Pamphlets concerning the 


Vaſſalages and Heretable ſuriſ- 


diction? inScoTLAND; I find 


one Set of Authors are 2 de- 


moliſhing them all at any Rate : 
And others who think them all 


ſo ſacred, that no Changes can 
be made in any of them, with- 
aut manifeſt Injuſtice and Dan- 


ger ta the State. 


For 
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CURSORY VIEW, 


OF THE 


Ancient and Preſent ST A T E 


OF THE 
FIEFFS, . T EN UR E 8, Ge. 


VER Y Perſon that knows any 
r of the Laws and Uſages 
of the other States of Europe, 
muſt know, That we have our 


with them : And that thoſe 
Cuſtoms were brought in by the Floods of 
barbarous Nations that, in the Sixth Century, 


came from the North (which Pliny terms, 


_ Oficina Gentium) ; and, breaking in uu the 


B _ Roman 


0 


(>) 


1 State, tore it to Pieces, and Gvided 2 10 


= — themſelves. 


Their Chiefs, or Leaders, gave fach Parts to 
their Soldiers and F Shower for tlleir 8 Services, 


as they thought fit, and for ſuch a time ; with- 


out any other Conſideration, than only taking 


their Oaths to be faithful to them; and for 


their being always ready to ſerve in their 


Wars. 


Theſe, being a mix'd Multitude, conſiſting 


of Goths, Franks, Lombard, &c. the Chicf 


of each choſe the Place he liked beſt : 
The Lombards took Poſſeſſion of 1taly ; the 


Franks of France; the Goths of Spain; out of 


which Places they drove all before them. 


But tho' theſe Cuſtoms were brqught in by 
Barbarians”: they ſo well tuited the fierce and 
warlike Genin of thoſe, and even cf After- 
Times, and brought wich them ſuch a Train 


of Grandeur, Power, and Profits, to the Chiefs, 


that they were ſoon embraced by all the Princes 
of Europe ; And the 7urks have ſome of them 
to this ay in their or igipal Rudeneſs. 


Theſe Cultqms, from a very plain 1 ſumple 
Original, were in time ſo improved, increas'd 
and embelliſh'd, with new and ſolemn F orms, 


that they made a ne- Body of Law, termed 


eyery- 
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27 tvery=where, The Jus Feudale ; by the Prin- 
ciples of which all the Land-Eſtates in Eu- 

;  Yope were ſettled, and ſtand on that Foun- 

datioh to this Day; though In many Things 

much altered in ſome Flaces. 1 1 


This new Scheme for ſettling the Land- 
Intereſt was quite unknown in the old Roman 
State: And though they had their Jus Empiy- 
 teofis, yet that differed quite from the Feudal 
Contract, and was only a Species of Location, 
for a Part of the Fruits in Specie. But, in the 
Feudal Contract, almoſt every thing is new, and 
was never heard of before; viz. By which 
both the Grantor, and the Grantee, had a Pro- 
perty and Dominion in the fartie Parcel 
of Land. The Grantor's reſerved Intereſt ; 
was termed the Dominium directum of the 
Eſtate, 'and the  Grantee's but Dominium utile. 
To both theſe Dominions ſeveral great Inter- 
eſts and Advantages were incident and belong- 
ing: To the Dominium directum it belonged to 
have the Eſtate he granted to himſelf again, 
if the Grantee became incapable to perform the 
Services, Viz. by his Death or Diſloyalty ; and 
that for a time, or for ever, in proportion to 
the Incapacity or Delinquency of the Grantee, 
on which many other Powers and Perquilites 
followed, as we ſhall ſee more particularly af- 
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one Domini um «tile of the Grantee it 
| belong'd to have the fole Power and Profits 
1 of the Eſtate, while he was capable to do the 


ii Services, and behaved with Lay to his Bene- 
F factor. 
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termed Lord or Superior of the Lands granted: 
A And the Perſon to whom the Grant is made, 
5 is termed the Vaſſal, or the Tenant; and that 


on account of his F his Eſtate of his 
Lord or Superior. 


| | He that had the 3 num directum is © 
| 

/ 

i 
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Another Thing new and peculiar to the Fru- 
dal Cuntract, is The Lord's binding his 
Tenant to his Fidelity to him, by a moſt ſolemn 
Oath, which we in England term Fealty, from 
the Latin Word Fides; and, from that, his Eſtate 
is termed Feodum or n in Las n, which 
We render Pee, the Germans Fieff, . 


Here it is remarkable, that chough the Feu- 
dal Contract is underſtood for the moſt ſolemn 
Attachment , and Act of Amity between the 
Lord and his Vaſſal that can be 9 and 
the Vaſſal bound on his Part, by a ſolemn 
Oath, to ſerve; yet, according to the Feudal 
Te e, the Lord takes ro Oath to protect his X 
Vaſſal. Notwithſtanding which, if the Lord . 
fails to be friend and protect his Vaſ/al; by Feudal | 
Hege, the ä becomes abſolved 103 his 
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Allegiance, by reaſon of the implied Breach of 


the mutual een that ought 5g to be W 
the Lord and him. 


As theſe c were but plain and FER 
at firſt, they were. commonly made but far 
One Year ; but afterwards for the Life of the 
Vaſal; then to his eldeſt Heir Male; then to 
all his Heirs Male, one after another ; and at 
laſt to all Heirs whatſoever, and. ſo became 
Eſtates of Inheritance, but ſubject to many 
Duties and Forfeitures; as — the Vaſſal 
Heir was an Infant, and uncapable to perform 
the ſtipulated Services, both He, and his Eſtate, 
were in the Ward or Keeping of his Lord, till 
he became of Age. The Vaſſal might not 
marry without the Conſent of his Lord : He 
might not alien his Eftate to a ee (oF Ir. 
All theſe Things are Generals in the Feudal 
Law: But as theſe, and other Things depend- 

ing on them, make ſuch a large Part of our 


Laws in Britazn, we muſt confider them more 
particularly, 


When thoſe "7" ON were firſt 3 into 

; Britain, it is not very material to inquire, 

nor whether firſt in Uſe in England or Scotland ; 

but many Inſtances might 5 given of their 
having been, in Part, here, before the Conqueſt; 

and then they came into England ina full Body, 


accord- 
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(5) 
according to the Cuſtoms of Normduch, and 
declared to be the Lau; with ſuch Parts of thc 
old Laws only, as the Conqueror found to be 
of Advantage to himſelf. And here they may 
be ſaid to have reigned in Force till the 12th 
of Gbarles IE of W uch more hereafter, | Hy 


Though Foſs new Cuno and the Sup- 
preſſion of the Old, were grievous to many; 
they were not quite ſo to the great Men, who, 
havin thegreateſt Part ofthe Land in themſelves, 
they Fund? it for their Intereſts ¶( Regis ad exem- 
Slum ) to give out their Lands to others in the 
fame Way, to be Holden of them, by Fealty, 
with all che Train of Grandeur, Powers, and 
1 u attending ſuch Settlements. 


- By theſe means they increaſed their Powers 
to ſuchan Height, that but a few of them, com- 
bining together, were able to ſhake the Throne, 
and ſometimes even to vacate it: Witneſs the 
memorable Barons Wars. And, indeed, one 
may ſay, the Struggle continued between the 
Crown and them, in ſome Shape or other, 
under various Events, till the Reigns of Henry 


VII. and Henry VIII. when Settlements were 


broken in upon by Fines and Recoveries, which 
divided the Land-Intereſt into many ſmall Par- 
cels, and into many weak Hands. And fo 


the Lords, like Samſon, when his Locks were 


cut 5", became — weak, like other Men. 
25 Now 
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Now the Scene was changed; the Crown 


foon got the better; and the only Reliefs for 


' Grievances were Prayers and Petitions: Where- 
as ſome had been gain'd before .by the Bene- 
ficence of good Princes, and others were forced 
from them durin their Struggles with the 
Barons, as Mag. Chart. de Foreſt. &c. &c. 


The Froda! Duties, Services, and Profits, 


ariſing to the Lords from their Tenants, were 


eaſy, and even reaſonable, when Fees were free 


Grants; that is to ſay, That the Eſtate grant- 
ed ſhould return to the Grantor; 8 the 
Tenant's Heirs fail'd, or were not capable of 


performing their proper Services; or when any 


of the Tenants fail'd of their Duty by Ingrati- 
tude and Diſloyalty to their Lords: Hence aroſe 
the Perquiſite of the Tenant's Eſcheat, the 
Ward of the Tenant's Infant Heir ; that he 
might be trajn' 'd up for the Feudal Services: . 
Neither was it thought unreaſonable, that the 
Lord ſhould have the Rents and Profits of his 
Tenant's Eſtate, during his Nonage, for his 
Maintenance according to his Quality; and the 
reſt, to provide himſelf with a Man, to do the 
Service, which was chiefly Military. 


Even the Year' 8 Rent of the Tenant's Eſtate, 
when he came of Age, termed his Relief, was 
not unreaſonable, for the Lord's Care of him 


durin 8 


6 \ 


during his Infancy, and an Acknowlegement 
of his having his Eſlate from him. 


The Duty of Marriage was likewiſe con- 
fidered, as in Part neceffary for the Lord's 
Safety ; Teſt if the Tenant ſhould marry with- 
out _ Lord's Conſent, he might take a Wife 


out of a Family quite at Enmity with his 
Lord wh Benefactor. 


The other Duties, of Eſcuage, of paying 
an Aid to making the King's eldeſt Son a 
Knight, and for marrying his eldeſt Daughter, 
were but caſual Charges, and tolerable Gra- 


tuities, 7 | 

So that, in ve State of the Fees the legal 
Duties eld not be termed Grievances: : But 
they were after exacted with too much Ri- 
gour, and much beyond what the Law al- 
towed of, by the King's Officers. Glanville 
fays, that, before the Statute of Magna Charta, 
«The Abuſes were very great ; the Laws 
« not obſerved, but the Feodal Duties levied 


« at Will and Pleaſure, according to what 


« the Court wanted; which were termed: 


% Rationabilia, as being but Reaſonable for 


© the Support of the Royal Family *.” And 
many new Things were claimed, as incident 
to the King's 9 


5 


OY N . 7. 


- 


Thoſe 


INES... 
— . I 


f 8 l 1 r 
oy AO SEL tf * | 
WS. > 
Re T 


(9) 
- "Thoſe Feodal Duties, and the Abuſes of 

them, lying principally on the Lords, who 
held almoſt all the Lands of the Kingdom of 


the Crown ; they made many grievous Com- 


plaints, and ſometimes obtained ſome Relief. 


By Magna Charta, c. 2. the Rationabile Re- 


leuium was diſcharged, and the Antiquum re- 


ſtored, which at that time was the Fourth 


of the Tenant's yearly Rent: A Kngit's 


Fee was reckoned T'wenty Pounds a Year ; the 


Fourth of that was Five Pounds for his Relief, 
A Barony was reckoned Thirteen Knights Fees, 
or Four hundred Marks a Year ; the Fourth of 
which was One hundred Marks: His Relief: 
An Earldom conſiſted of a Barony and an Half, 
or Twenty Knighs Fees : The Fourth of which 
was One hundred Pounds : His juſt Relief. 


By Ditto, c. 5. and 6. Waſtes of the Infant 
Heir's Eſtates, and other Exactions and Abuſes, 
are likewiſe provided againſt; but to little good 
Effect: Though, by the Eighteenth of E. I. 


Sales and Alienations of Efſtites were per- 


mitted (contrary to the original Feodal Uſage), 


and by the Statutes of H. VII and H. VIII. Settle- 


ments broke in upon by the Fines and Re- 
coveries; all the Feodal Duties and Services 
and Forfeitures, nevertheleſs, were ſaved 


4 and reſerved to the Lords as before, from the 


original Tenants: And lay much heavier on the 
Yo | C new 


(4e) 


pew than before on the old; who having their 
ſta 


tes in Effect for nothing, the full Charges, 
and even the Forfeitures of them, might eaſily 
be borne with, in Compariſon of thoſe who 
paid t the Value for them: And yet under all 


theſe, they were forced to hold them, or not 
Have them at all; for the Crown having no- 


thing for its Support, but the Domain Lands, 
the Cuſtom for Export and. Import, and the 
Frodo] Rents and Advantages accruing from the 
ſeveral Tenures, as Wards, Marriages, Reliefs, 


and Forfeitures of the Tenants, it would abate 
pothing « on any Conſideration whatſoever. 


The great Eftates of the great Men 8 


by the Ways and Means above-mentioned, been 
purchaſed and parcelled out to every Perſon 


that could buy; theſe Weights and Grievances 


beca ame general, and of courſe the Complaints 


0 too. N 
| By Statute, the Purchaſer was obliged to 
hold the Lands as his Lord held over: So, if a 
Purchaſer for Value left at his Death a Son 
and Heir, an Infant of a Vear old, the Lord 
had the Wardſhip of him, and the Benefits of 
his Eſtates to himſelf for T wenty Years there. 


after; A whole Year's Rent for his Relief + And 


n Power to mars y him to whom he pleaſed ; 
with the Danger of loſing his Eſtate 25 ſome 
Male! an ] trivial Feadal Offence pretended toy 


by 
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1 
by fonie Neglect of Duty to his Lord, frotti 
whom he never received any ſpecial Favour; 
or Act of Grace whatſoever, and to whom he 
was as indifferent as to another Man. 


Add to all theſe Conſiderations, the Lord's 


Power by Law of demanding Inſpection of 


hisTenant's Title-Deeds when he pleaſed ; and 
if he had them not to ſhew, his Lord took the 
Eſtate in Right of his Dominium directum in it, 


Every body knows the many Caſualties Deeds 


are liable to; and, though extant, they may 


not be in the Owner's Power to produce; and, 
if they are, it may be inconvenient to produce 


them for fear of vexatious Suits, and other In- 


quiries by ill-deſigning Perſons, &c, 


It is reported; both by our Hiſtorians and 
and Lawyers, of the great Earl of Surry, in 


E. I. Time; that, being ſummoned to produce 


his Titles in a Quo Warranto; he boldly, in 
the Face of the Court, put his Hand to his 


Sword, and ſaid——Tuis Is My TITLE; AND 
BV THIS IWILL MAINTAIN MY TENURE: On 
which, even that high-ſpirited and moſt dare- 
ing Prince durſt then go no farther with any 


in that way; but, in the Tenth Year of his 


Reign, he found himſelf obliged (though he 
termed it an Act of his Grace) to paſs the 


Quo Warranto Statute, in favour of thoſe who 
; - 2 | were 


(12) 
were in Poſſeſſion of any Franchiſes or Li- 
berties : Which afforded but little Relief; for 


with reſpect to Lands, the 2:0 Warrantes went 
on as before. 


To complete all theſe Hardſhips on the Te- 
nants ; but eſpecially the purchaſing: Tenants ; 
a Court of Wards and Liveries was erected; in 
which, for the King's Intereſt, and for the 
Commodum Curie, the Crown - Tenants were 
almoſt ſcraped to their Bones; upon which my 
Lord Chief Juſtice Coke made the eee 
remarkable Paraphraſe: 


1 Touching Liveries (which in thoſe Days 
were general) what a world of Trouble the 
Subject ſuffered for miſſing Livery, in re- 
ſpect of pretended Omiſſions, and the 
like! What charging the Subjects with 
Values, not found by any Office; nor ap- 
pearing by any Melius Inquirendum ! with 
mean Rates; where none were, and the like ; 
theſe not recoverable in a Courſe of Law, 
but by ſending for the Parties by Purſui- 
vants; and, by their aweful Countenances, 

mixed with Menaces and Threats, drew 
them to Compoſitions, which, with other 
„ Oppreſſions and Injuſtice, filled H. VIIth's 
« Coffers ſo, as by the Cloſs-Roll in H. 
< the VIII s Time, bas not to be loft * ws 
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(13) 
tt his Predeceſſor, no leſs than Fifty - three 
* hundred thouſand Pounds in Gold.“ | 


5 on Frodo! Grievances became 
fo general and loud, as induced King James 
the Firſt, in the Eighteenth Year of his Reign, 
to give. Orders to have it moved in Parlia- 
ment on his Part, that, on ſettling and aſſuring 
to him, and his Heirs and Succeſſors, the Kings 
of England, a competent yearly Rent, he 
would conſent, that ail Mardſbips, Primier- 
Seiſines, Relief, &c. for Tenures zn Capite, 
ſhould be diſcharged: And a Propoſal or Plan 
was made for 1 it; . 


ce 5 That all Lands 4 others ſhould be held . 


of the King by Fealty only, as of ſome Ho- 
nour, and for ſuch Rent as was then due. 


II. That all Lands, holden of Subjects, 
ſhould be holden by Fealty only, and "ch 


Rent as was then due. 


C  . IT, That: all the Subjects ſhould be dif- 
abled to take any Land, Sc. of the King by 
any other Tenure than by Fealty only, and 


a yearly Rent, as of ſome Honour, 
| 


: IV. That, in Conſideration of the ſaid Diſ- 
charge and Freedom of the Subjects, and their 
| Poſter) rities, and they being alſo diſcharged of 

| Fines 


(14) 


F. ines and Licences of Alienatlons! in reſpect 06 


Homage, and Fealty, and Relief; a competent 
Rent be aſſured to the King, his Heirs and 
Succeflors, Kings of England; of a greater 
Value than he, or any of his Predeceſſors, had 
for them all; which Rent to be inſeparably 
annexed to the Crown, ; payable at at the Res 
* dale 115 . fies | 


3 That a competent Rent be aſſured to 
Lords of the Fee, for OP Vs Nr $ Fee; and 
{0 ratcably. 1 | 

VI. That Comm ion ers 5 l Fo 
babe out t che Tenures of the 8 and the 


LY 


VII. That Idiots and 1 be in the 


cute of their Friends. 


VII. That Proviſion be made for 1 
ing Guardians in Socage; and that the An- 
ceſtor may appoint Guardians, Ge. 


* — — 


IX. That Proviſion be made "0 * Lords 


the Biſhops, that they ſhall be Lords of Par- 


liament, . notwithſtanding their Baronies are 
Holden i in Socage, &c”, 


But neh ſuch a Regulation was'fo intel 
e and wiſh'd for by all good Men; the 
M dtion 
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Motion tqok no Effect, neither in that King's 
Reign, nor in that of his unfortunate Son's, 


ee, Long look'd for cams at laſt : By 


Statute of 12 Ch, II. cap. 24. the Wards, Live- 
'ries, Primier-Seiſines, Relieffs, &c. were diſ- 
charged, and all Tenures reduced to Common 
Socage ; The Heads of which Statute (as it is 


the bln quod fic) J ſhall here ſet down, 
ſor Example's ſake „ and for the Eaſe of others, 


0-20: "I 8 of Wards and 1 por 


ce ' 


and Ouſter le Main, Values and Forfeitures of 


all therWardſhips, Liveries, Primier-Sciſines, 


Marriages, by reaſon of any Tenure of the 
King, or of any other, by Knight- Service, 
and all mean Rates, and other Gifts, Parts, 
Charges, incident or ariſing, for W ard- 


ſhips, Primier-Seiſines, or Ouſter le Main, 


be taken away ; and all Fines for Aliena- 
tions, Tenancy by Homage, and all Charges 


incident, or ariſing, for Wardſhips, Livery, 


Primier-Seiſine, or Ouſter le Main, or Tenure 
by - Knight - Service, Eſcuage, and alſo all 
Aid pur File marier, pur fat re Fitz Cheva- 
lier, ſhall be taken away; and all Tenure 
byKnight-Service of the King, or of any other 
Perſon, and by Knight-Service in Capite, 


and by Socage in Capite, as of the King, 


and the Fruits thereof, ſhall be taken away: 


And all Tenures of any Honour, Manor, 


« Lands, 


(aG) 


* Lands, Tenements, or Hereditaments, held 


either of the King, or of any other Perſon, 
ſhall be turned into Free and Common 


[4 
Vw ns 


Tas H., The nine hall be for ever diſcharged 
of all Tenure by Homage, Eſcuage, Voyages 
Royal, Wardſhips incident to Tenants by 
Knight - Service, Values and Forfeitures of 


20 vs ous Fr and all other * incident to 
ny OO. 


III. "All Penn's to be 8 1 the 


* King of any Eſtate of Inheritance, at Com- 
e mon Law, hall be in F. ree and ende 
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Tn, IV. This Act cal doc take away any! Rents 
ce certain, Heriots, or Suit of Courts, incident 
1 to any "former Tenure now taken away, or 

ce Gther der yices incident to Tenure in Common 
CE Socege,. or. the Fealty and Diſtreſs incident 


te thefe 4005 and ſuch Relief ſhall be paid, in re- 


te ſp 'of doch. Rents, as in caſe of a Death, 


5 in ib Keiſke! in common Socage. 


1 . 


. This Act ſhall not take away =) Wo for 


te „ Abe en due by particular Cuſtom of 


te Manors, other than Fines for Alienations of 
ec Lands holden ee of the King 
by in We Fon Er 


z 


« VI. 


* 


* 


9 


> ic VI. This Act takes not away Tenures in 


« Frank Almoign, nor thoſe by Copy of Court- 
% Roll, nor to take away the honorary Service 
* 05 Grand Serjeanty. 


VII. This Act does not infringe any Titles 


© of Honour Feodal, by which any Perſon has 
* Right to ſit in the Houſe of Lords, Sc. Ge.“ 


Now, concerning the Fees and V aſſalages in 


Scotland: They are much the ſame with what 
they were in England; for though Mr. Craig, 
in his learned Treatiſe De Feudis (a Book of 


great Authority and Eſteem, both at Home 
and Abroad), has fully cleared and proved, that 


there were in Scotland the Laws of Wards 
Marriage, and other Feudal Rites, before the 
Conqueſt of England by the Normans, by whom 
they were brought in there, in a full Body, ac- 
.cording to the Cuſtoms of Normandy ; yet my 


Lord Stairs, in his Tn/titutes of the Laws of 


Scotland, makes no Difficulty in acknowleging, 
that the Body of the Feudal! Law was, by Oc- 
caſion of the Vicinage, taken from the Eng- 


liſb; and indeed they reſemble one another fo 
much, that in the moſt material Parts the one 
ſeems to be a mere Tranſcript of the other. 


| But I believe, as Mr. Craig allerts, from 


good Authority, that there were ſome Branches 


of the Feudal Law, in Uſe in Scotland 
D at 
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at the Times he mentions; which probably 
were derived from France, eſpecially thoſe of 
them which concerned the Crown ; which 
might be occaſioned by the many Leagues and 
Intermarriages in the Royal Families of France 
and Scotland; yet, with reſpect to the whole 
Plantation of them, I believe my Lord Stairs 
Was in the right. 


In Scotland, as in England, the Domi nium 
Hirectum of all the Land of Scotland is in 
the King; and all the Subjects Rights and In- 
tereſts in the Parts they hold, but Dominium 
utile: He is the Head Superior, of whom, me- 
diately or immediately, all the Subjects hold 
their Eſtates in the Feudal Way, vis. by Ho- 
mage and Fidelity, and for Services and Duties 
to be performed. The Vaſſal or Tenant's Eſtate 
Js termed his Fee, from the Latin Word Fides, 
imply'd in his Solemn Oath ; which, by Ab- 
breviation of the Latin Word PFeudum, is com- 
monly called 515 Fru in their Stile. | 


Inſtead of Lord and Tenant, the Scotifſh 
Lawyers uſe Superior and Vaſſal; and if the 
'Vaſlal gives out any Part of his Eſtate to others, 
theſe are termed Sub-V aſlals. 


In Right of theſe two diſtinct Dominions of 
the Superior and Vaſſal, each has his different 
Benefits and Emoluments arifing from A _—_ 


A 
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Eſtate : The King, by virtue of his Superiority 
and Prerogative, has many Rights and Advan- 
tages coming to him, that other Superiors have 
not; as the Right of ultimus Heres to all Lands 
to which no Heir can be found; to all Royal 
Mines, &c. Others he has in common with 
other Superiors. 


The Perquiſites and Advantages due to all 
Superiors are reckoned from the different 
Holdings: The Holdings or Tenures in Scot- 
land are of Four Sorts; vis. Ward-Holding : 

Feu- Holding: Blench- Holding: And Burgage- 


Mard-Halding is the only proper Holding 
(the others but improper, as the Feucalitts 
ſpeak, or Holding per ſervitium militare; which 
was the firſt Deſign of them, as was ſaid in 
the Beginning. To this belongs the Wardſhip 
of the Vaſſal's Infant Heir; and the Profits 
of his Eſtate during his Minority; Relief; 
Marriage, Sc. as by this Tenute in England. 


Special Fu- Holding is, when the Vaſſal is 
to pay only a Sum of Money, or ſomething 
elſe, Nomine Feud: Firm. 


Blench- Holding is, when the Vaal is to pay 

2a ſmall eluſory Duty, by way of Acknow- 
legement of his Holding: As a Pair of Gloves, 
Fo D 2 a 


— VS 
2 — * — - - « mr - . = * — 
_ _ — - — pn — = * D y 8 — — — 5 "i 2 
— ww — — — „„ — ae co 6 ries. at," yp «< — 23877 ws - — = 2 — IE — 8 1 — ws 
2 —— 2 — — — — —2 Pan = = n wy * CER EE 2 0 
=> ph 2 — - - coco — 6 2 v4 — 2 — 
2 . == * * 2 -* 2 _— 8 — I p — _ — — — _ - 
A — — * 5 - - : 
- = — + — * — — * — > " » 2 2 — — — — — 7 
5 : 


— — 


— — 


— — 
bn OY ry — — == 
2 * 8 — 2 — 
. re, 2 
inn oem —— = 
a” FRI a * 


pe — . — 3 r „ e 
4 > a — * Or 4 
33 — . 3 0 — 
— 


. IR 
— — 


* 


— 
. . - 


— . —— 2 

1 ——— — —— ——— 

Os OY ES ot Toro te ben pts ot Rte os Pots, re 
© - Saw 4 pn — * _ « W — 2 


— — — 
—— — - — 


- > 

— — _— 

r — — 

— — — 2 
—— 


—— — 


2 - 
. * —— 
2 FT 1 
Ez — 8 


Va ———ůů—— — 02 —ęꝓ Fe io Gs” A <-> 2 — 2 ing — ——— —n—o_ 
* 9 e — » ED 5 — — * — 
— — — — - — 3 « - . — 


( 20) 

a Peny - Money, Cc. Nomine Albe Pirme: 
And regularly theſe Duties cannot be levied; 
unleſs demanded in one Year after due : But 
the Blench-Duties belonging to the Crown; at 
leaſt ſuch as can be valued, are valued and ex- 
acted in the Court of Exchequer, whether dee 
man-ed within the Year or not. 

Burgage-Holding is, where a Borough is to 
Pay the Duty contain'd in their Charter of 

rection : In this the Borough is the Vadial, 
and not the particular Burgeſſes, | 


Beſides thefs common Duties to which thi 


Vaſſals are liable; to the Superior belong the 


Forfeitures and Eſcheats of them when "By 
fall, VIZ, e 


T. If the Vaſſals marry without Conſent of 
their Superior, he has the double Avail of the 
M arriage: And! in triple Avail, if contrary to 
* 


II. If the Vaſſal aliens his Eſtate without 
Conſent of his Superior, he forfeits his Eſtate; 
which Forfeiture is term d Recognition: But 


this has been in later Tinies altered: And 
Leave given to the Vaſſal to ſell or incumber 
the one Half: And the Superior is intitled to 


One Year's Rent of the Part ſold, for enen 
of a ſtrange Tenant or Vatlal. 


4 5 III. Ta 


3 


r 
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Parties Power to obey them. 


(er) 
III. In Fen-Holding, if the Fen-Duty, tho? 
ever ſo ſmall,'is not paid in Two Years Time, 
after it became due, the whole Eſtate is loſt: 
And that by the Nature of the Feudal Contra, 
though no ſuch ſpecial Clauſe of Forfeiture is 


IV. If the Vaſſal denies his Superior, he 


loſes his Eſtate ; which is termed a Diſclaimer. 


V. Where a Vaſſal is guilty of any Incroach- 
ment upon his Superior, it is Purpreſture. = 
VI. Beſides theſe Forfeitures which ariſe to 
the Superior, through the Vaſtal's: Neglect of 


Duty, or Acts of Diſloyalty ; there are others | 
of a very grievous and weighty Concern; by 


which the Vaſſals are Loſers without any Pre- 
tence of a Fault committed againſt the Su- 
perior: And yet he gains by them. I mean the 
Vaſſal's Liferent-Eſcheat. The Word Eſcheat 
has much the ſame Meaning in the Laws of 
both Parts of the Kingdom ; and 1s derived 
from the French, Echute, ſignifying fallen: 
Though in the Law of England it is chiefly 
uſed to ſignify the Failing of Heirs, and the 
Return of the Eſtate to the Grantor; but in 
Scotland it ſignifies the Forfeiture of one's 
Eſtates real and perſonal, for a Contempt of 
the Laws: And even where it is not in the 


Theſe 
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' Thek. Eſtheats are divided into Sin uck-Ef 


cheat; and Li :ferent-Eſcheat. By the Single- 
Eſcheat, all a Perſon's Moveables, or perſonal 


Eſtate, is forfeited to the King for ever : And 
by the Liferent-Eſcheat, the Nonts and Profits 
of a Perſon's whole real Eſtate, during his 
Life, is forfeited and belongs to his Superior of 
his Lands: Both theſe Forfeitures happen after 
this manner; viz. If a Vaſſal owes a Debt of 
the ſmalleſt Value; and is ſued for it to a Judg- 
ment, or Sentence; and does not pay in à cer- 
tain Time thereafter (commonly 15 Days, and 


ſometimes but 6 Days); he may be proclaimed 


er denounced (as it is termed) * the Market 


þ Horn: by which he immediately forfeits all 
Fs Een Eſtate to the King; ſubject to 
t of the Debt ſued for: And if the 


Bebo ne 3 to pay in one whole Vear 


after the .Denounciation, he forfeits all the 


| Rents and Profits of his real Eſtate during his 
Life; which go to his Superior by Feudal 


Rigbt, and common Uſage, for all that time: 


eicher of theſe F orfeitures can be reverſed, 


if the legal Diligences have been regular: In 


Lui they differ widely from our Outlauries; 


which may be reverſed, for a very little; and 
on any . Excuſe. 


Theſe 


Croſs of the Juriſdiction, by Three Blaſts of a 
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Theſe ſevere Penalties, for Contempt of the 
Law, muſt; no doubt, have been invented in 
very rude.and lawleſs Times, when the Great 
ones oppreſſed the Little ones at their Pleaſure, 


— — 


and when they invaded and flaughtered one 
another, without Fear of Puniſhment ; and were 
too ſtrong both for the King and his Laws: 
Which is not the Caſe now, nor has been far 
many Centuries ; and yet theſe Severities con- 
tinue, and in daily Practice, as often as any 
Perſon is ſo unfortunate as not to be able to 
pay his Debt; and that, though the Vaſſal has 
committed no Act of Diſloyalty, nor has omit- 
ted any Part of his Duty, or Services, to his 
Superior, yet he gains the Profits of his Vaſſab's 


real Eſtate during his —_ 


As I obſerved before, a great Addition to 
the Weight and Burden of the Feudal Duties, 
Caſualties, and Forfeitures, arifes to, or falls on, 
the preſent Vaſſals from the great Change made 


in the Nature of their Fees, from free Gifts to 


common Purchaſes, 


It is likely, when Fees were firſt pranted, 
the Duties and Services were ſo far from being 
reckoned burdenſome, that they even delighted 
the Vaſſals themſelves: The King's Revenues 
were employ'd to entertain a great Court of his 
Vaſſals; who, in thoſe Days were faid to be, 
In Pace Decus, et in Bello Prejidum : And the 


ſame 


* po. tn 
fame Humour reign'd in the Courts of the No- 
bility ; who ſeldom travelled abroad, without 
a Troop of their Vaſſals with them; who all 
fared well: But when their Eſtates, which 
they got ſo eaſily, were changed to hard Pur- 
-chaſes ;- that Hoſpitality was at an End: And ö 
every Purchaſer was willing to make the moſt 7 
of what he had; by improving his Eſtate, and 
perhaps ſelling it to another, as another mer“ 
cantile Subject; as he might, for a Moiety, do: 
The Attachment between Superior and Vaſlal, 
under the former Scheme, was in Effect diſ- 
ſolved: And when the Vaſſal became in Debt 
above what his Moveables could ſatisfy, a 
Method was found out, by which the Lands 
which he could not voluntarily diſpoſe of might 
be appriſed, or adjudged by the Lords of Seſ- 
fion to his Creditor for Payment of his Debt ; 
redeemably, in a certain Number of Years: 
and the Vaſſal's Superior was forced to admit 
him, on receiving one Vear's Rent of the ad- / 
judged Lands, for being obliged to accept of | 
a Stranger for his Vaſlal: And the' by thoſe 
voluntary Sales, and likewiſe by theſe invo- 
luntary, by Compriſings and Adjudications, the 
Vaſſals were changed; there were no Changes 
in the Feudal Duties, payable to the Superior; 
nor of the original Feudal Ferfertures : Nor are 
there to this Day; which mult lie very heavy 
on the new Vaflals, and their Families; who 


paid V alue for what they hold, 


That 
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That which makes theſe Feudal Burdens and. 
For feitures {till more grievous, is, — That 
when any of the Vaſſals happens to be ſo 
unfortunate, to leave his Heir only a Year 
old, when he dies, his Superior, in Ward- 
Holding, ſhall enjoy his Child's Rents of his 
Real Fitate (which he purchaſed for Value) 
for Twenty Years thereafter : Or, by another 
Piece of ill Luck, not be able to pay a ſmall 
Debt; for which he was put to the Horn; 


when the Days of the Charge were run- 


ning; nor for a Year after; by which, one. 
Eſcheat falls to the King : And the other to 


his Superior; perhaps the King: And he, as 


uſual, makes a Gift of one or t'other; or of 


both ; to ſome Favourite. In ſuch Caſes, the 
Vaſſal and his Family muſt be undone, in 
Courſe: And that this 1s the Practice, all the 


Gentlemen of that Country know ; and ſome 
of them too well. 


E have heard it reported of the late Rug 
William; That, having been apply'd to, for a 
Gift of ſome unfortunate Gentleman's Eſebeats; 
Single and Liferent; he deſired to know, 


What was the Meaning of them: And, being 


fully informed of the N atures of both af them: 
he, the Word Eſcbeat, gloriouſſy 
= told 


= 
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told the Petitioner, He thought they were 
both Cheats. 


I mentioned another Hardſhip before, in- | 
cident to all Tenures, and common to both the { 
Engliſh and Scotch 7 als: And that is, tge 
Power the Superiors and Lords have of mak- #3 
ing them produce their Titles when they pleaſe. 
J made mention above of the bold Speech 
made by the Lord Warren, Earl of Surry, in 

a Qua Warranto brought againſt him at the 
King s Suit; I may add what my Lord Chief 
Tale Coke ſays of this Principle of the Law: 
It was a legal Courſe ; but a Matter of 
6c great Rigour and Extremity ; invented and 
* eagerly followed, by the King's Officers; to 
fe the general Diſtaſte of the whole Realm.” 


That it is a legal Courſe, all Lawyers muſt 
admit: For the Superior muſt always be in- 
felt himſelf, in the Eſtate; before he can in- 
ſelft his VJaſſal: So that the Vaſſal's Eſtate is 
his, not only Jure Dominii directi; but Jure 
A If nobody elſe can ſhew any Title to 

for De 7: zon-entibus, et non-apparentibus, 
2 ejt Judicium ; yet it is hard, and harder 
now than before, that a Man ſhould loſe his 
Eſtate, becauſe his Titles are loſt ; or not in 
his Power to produce ; and perhaps not very 
convenient to > be [newn, if he could, as was 


i 5 | - obſerved 


(99) | 
ebſerved before: And yet the Court of Seſſion 
will declare them void, if they are not pro- 
duced ; and decree the Dominium utile to be- 
long to the Superior, who, being infefft before, 
has nothing to do but take Poſſeſſion, | 


This Point of Grievance lies harder on the 
Vaſſals in Scotland, than ever it did on the Eng- 


t/b Tenants: In England, Civil Cauſes, as well 
as Criminals, are try'd by Juries, before whom 


a Right may be maintained, on the Teſtimony 


of Witneſſes, of a peaceable and uninterrupt- 
ed Poſſeſſion beyond the Memory of Man; 


without being ſupported by any Deed or 
Writing: Whereas, by the Law of Scotland, 
immemorial Poſſeſſion, without a Title-Deed 
to ſupport it, avails no Man, if it is ever ſo 


ſt:ongly proved, by the Teſtimonies of Wit- 


neſſes, omni Exceptione majores, to have been 
peaceable and uninterrupted, beyond the Me- 
mory of the oldeſt Man living. | 


This is ſo certain, that though a Seiſine 
(which is one of the greateſt Solemnities uſed 


in the Law) be done by the Delivery of Earth 


and Stone, on the Ground of the Land, by the 
Party Giver, or his Attorney, ſpecially autho- 
rized, to the Party Receiver, or his Procurator, 
in the Preſence of ſeveral credible Witneſles, 
and in the Preſence of a Notary Public, who ex- 
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tends a formal Inſtrument, of the whole Proceed- 
ing; which he atteſts, and is delivered to the Par- 
ty; yet all that, though cloathed with immemo- 
rial peaceable Poſſeſſion, ſnall not make a good 
Title, or be credited, without producing a Title- 
Deed, and a Warrant from the Diſponer to 
give the Seine; and to warrant the Atteſt- 
ation of the Notary Public; without which, 
his Inſtrument is taken for a mere Aſertio No- 
tar, e 


So that, if the Poſſeſſor has loſt, or miſlaid 
his Deeds and Inſtruments, he may loſe his 
Eſtate, though ever ſo much improved: And 
the. more improved, the greater may be the 
Superior's Deſire of having it, and conſequent- 
ly of his taking Occaſion to bring his fiſhing 
Action of Exhibition of Writings. 


It's true, the Liege Vaſſals have leſs Reaſon 

to fear any thing of this Sort, than others : 
The Difference between the Feuda-ligia and 
others, is — The Feuda-hgia are thoſe 

| holden of Sovereigns, acknowleging no Su- 
perior, but God, by whom Kings reign : The 
others are, thoſe holden of Subjects, or Prin- 
ces leſs than Sovereigns. It may be ſaid to be 
below the Dignity of the Crown, to take ſuch 
| Advantages ; eſpecially under religious Princes: 
et I read of a Prince of a State famous for Re- 
- ligion, 
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e 
ligion, who coveted a poor Man's Vineyard; 
and, in order to come at it, took away the 


Life of the Owner; which de might, with a 


better Grace, have done. if the Feodal Domi- 
num Xireum had then been | in F aſhion. ; 


But, be that as it will, it's too well known, 
that Proceſſes of Exhibition, on this Head, 


have been, and ſtill are, very frequent: And 
that for the Vaſſals not having t Heir Deeds 
to produce, the Superiors either take their E- 
ſtates from them, or bring them under hard 
Compoſitions, before they will grant them 
their new Charters: And I remember two Caſes, 
where the Vaſſal, who had made great Im- 


provements on their Eſtates, and at great 
Charges, who having Decrees given againſt 


them by the Lords of Seffion, purſuant to this 


Principle of Law; conceiving ſome Hopes of 


Relief from the Parliament of Great-Britain ; 
brought their Appeals to the Right Honour- 
able the Houſe of Peers, (in both which I had 


the Honour to be of Counſel with the Appel- 


lants, and I think I have the Caſes now by me); 
but the Decrees in both Caſes were affirmed; 
which, indeed, could not be otherwiſe, as the 
Law ſtands; for, as the Civil Law has it, Ju- 

dex Tus dicit, etiam cum iniquè dicit: And! in 
another Place, Durum Jane fed 1 ita Lex 
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Theſe are the Hardſhips and Diſcourage- 


| ments, which the Vaſſals in Scotland are now 


under, by their Holdings. 


1 know hire are ſome P inks. in Scotland, 
and in other Places, ſo attached to Antiquity, 
that they cannot dear to hear of Changes, 


even for "he better; but the old Saying is juſt 
and' Orthodox, — Non: e/t Pudor ad meliora 


verti. — The Engliſb were, no doubt, pretty 


eafy under their Tenures, While their Eſtates 
continued in their primitive State, of the Na- 
ture of free Gifts; but, when they altered their 


Natures to Purchaſes, as we have obſerved, 
they felt the Servitudes and Forfeitures incident 
to them, more than they could bear: And yet 


could they obtain no Relief till the Statute of 


Ch. II. before quoted. 


Lins the Reductions of the | RR in Eng- 
land to common Socage, and the Tenants were 
freed from the Servitudes, and Dangers of loſing 
their Eſtates on Pretences of Feodal Forfeitures, 
the Lands have been improved fo, as, in many 
Places, to yield the Double of what they did 
before, and far beyond what they did before 
every. where. 0 


80 that, if a pq Precedent has any Power, 
I A think, thoſe of Scotland ſhould be ſo 
141 far 


= 


8 


above, intituled, A Letter to an Engliſh Mem- 


( 31 ) 


far from oppofing a Reduction of: the Holdings, 
that they could covet nothing more. 


The Tree is known by its Fruits. The 
like Cauſes may produce the like Effects: New 
Evils require new Remedies: And the Change 
that has happened in the Nature of the Fees 


having changed the Servitudes from eaſy, 


almoſt to intolerable; ſome Remedy ought to 
be thought on. n 


But though Evils may be great, and much 


felt by many; it may, ſometimes, be no eaſy 
Matter, to fall upon proper Remedies: For 


ſome Cures are worſe than the Diſeaſe; and 
often the Remedy kills, when the Diſeaſe would 


not. | 


In the Reduction of the Holdings, and abo- 
liſhing the Vaſſalages, the King's Intereſt, as 
well as the Suhject's, is in the Queſtion ; and 
then the Affair between the Subject- Superior, 
and his Vaſſals: And each will expect to have 
his Intereſt conſidered in ſo general a Concern; 


and that with due regard to the ſtanding 
Laws. 15 55 


1 know there are ſome who treat all theſe 
Conſiderations, as Things of no Difficulty at all. 
I have ſeen a Pamphlet, ſince I wrote what is 
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ber of Parliament, &c. for taking away the 
Scotch Vaſſalages; © As . being uſeleſs, danger- 
© ous to the State, and fo cruel and hard upon 
= the Vaſſals, that they are inconſiſtent with 
& Chriſtianity ; and wn” Heathens would be 
* aſham' d of. Es, ; 


After his 3 touched ſome of the Hard- 
ſhips which lie upon the Yaſals ; in order to 
give ſome Satisfaction to the Superiors, for 
what they are to loſe by having them taken 
away, he "ſays, Theſe who have Fer 
* or Blenth . ought to have ſome Equi- 
e valent for them. But, as to thoſe whoſe. 
* Vaſſals hold Ward, they ought to have no- 
E thing for them at all, as being unchriſtian 
Exactions, and which were only temporary, 
e and are now uſeleſs.” However, finding his 
Scheme ſomewhat oppoſed by the 2oth and 
18th Articles of the Union, he tells us, «The 
«& Union was made in Haſte, and with parti- 
de cular and ſecret Views: And though theſe 
« Articles are ſaid to be unalterable; yet they 
« are not fo unalterable, as the Aniele which 
« concern our Churches: And the 18th is ex- 
« preſsly alterable, for the evident Utility of 
the Subjects of Scotland: So, with reſpect 
© to theſe W e he an the Anſwer is 
cc. Ve ay.“ 55 


1 


A 


The 


[97 


The Wordle of the 2oth Article are, 
< That all Superiorities, Heretable Juriſdictions; 
« Offices for Life, and Juriſdictions for Life, 
« ſhall be reſerved to the Owners thereof, as 
«© Rights of Property, in the ſame Manner, 
© as they are now enjoyed, by the Laws af 
« Scotland, notwithſtanding this Treaty,” 


The 18th Article runs thus, — © That bs 
Laws concerning private Rights ſhall re- 
«© main as before, and wnalterable; except for 
cc the evident Vrility of the Subjects of Scot- 

* and. | 


To anſwer both theſe; to ſay, with our Au- 
thor, The Union was made in Haſte, &c. 
i. * raſhly and inconſiderately; would be 
charging * Wiſdom of both Nations with 
Folly; or, that it was gone into with ſecret 
Views, otherwiſe than what the Articles (in 
common Underſtanding) were intended for, 
would be arraigning thoſe who had the Make- 
ing of it, with Diſingenuity and Diſhoneſty ; 
and making that ſolemn Contract only a Piece 
of French Fineſſe, in one of the contracting Par- 
ties, to get the other into its Clutches, to be 
diſpoſed of, as that "Og PRs. 


As both of theſe are Sn falſe, and 
unbecoming the Dignity both of the Treaties, 
F and 


( 34) 
and the Acts of Parliament confirming them; 
there onght, in my humble Opinion, | ſome 
better Apology be thought on,. for breaking i in 


upon theſe Articles, than our Apthor ſeems to 
have light on, 


As to the firſt, viz. the great Hardſhips 
that the Vaſſals lie under; he and I are both 
of one Opinion; though not quite for the 
ſame Reaſons, as appears by what I have ſaid 
above; but I cannot, with him; term the 
Feodal Services unchriſtian, and what Hea- 
thens would be aſhamed to uſe; eſpecially in 
their original Conſtitutions, when ſuch Grants 
were undoubtedly ſpecial Favours; and they 
who got them were juſtly termed every- where, 
the Benefciarii: And if ſuch Services. de- 
ſerved the Name of unchriſtian Uſages, Eng- 
land was, and continued to be, a very un- 
chriſtian State, from the Congueſt quite down 
to the 12th of Ch. II. and much more ſo 
than Scotland; as may fully appear by the few 
Quotations I have taken from e and when 
Len Chief. Juſtice Cote. 1 


The next Reaſon the Abe Hives for ming 
away. the Superiorities, Is, for that they were 


only Temporary, and are now become uſe- 
leſs, the Saſety of the Country being fully * 


tide for aol 'a Fanding t e 
ko: | 35 


( 35 ö 


The Superiorities and juriſdietions are, by the 
Artieles of the Union, declared to be Rig ſs of 
Property, as the really are; and they Rive been 
ſecured to them that held them, from the firſt 
Foundation of the State. In what Pro- 


priety of Speech then can Grants to a Man, 


and his Heirs for ever, be termed Temporary 
Things ? And as for their being now become 
uſeleſs for the Safety of the Country (that 
being now ſufficiently guarded, as our Author 
thinks, by a ſtanding Army paid by the Coun- 
try), I think that Point is not univerſally agreed 
upon. - Some, think that the Defence of the 
Country is more to be truſted in the Hands 
of thoſe who have a real Intereſt in it, than 
in the Hands of Mercenaries, as ſome late Oc- 
cCurrences plainly ſhew- And I think the old 
| ſtanding Word in Holland, when it's invaded, 
is, Vight for Vaders Landt, Vight for Vaders 
Landt : And that we ſee they 5 But be that 
as it will: I hope the Letter-Writer will al- 
low, that Services alone are not all the In- 
tereſt that a Superior has in his Vaſſal's 
Eſtate: There are, beſide, due to him, a great 
many other Benefits and Caſualties ariſing to 
him out of it; beſide the Reverſion of it on 
ſeveral Occaſions: So that this ſeems to be a 
Reaſon quite void of Reaſon, 
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His principal Reaſon, as I think, is: That 
fuch great Fradiogs, as ſome of the Chiefs 
have, have often endangered the Safety of 
the State, and the. Peace of the Country. 
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This, indeed; has ſomerimes been the Caſe; 
but more frequently the great Men have ſaved | 
it, and all the Liberties of their Fellow-Sub- 
jects with it, both in England and Scotland: 
And I. believe nobody will deny, that the 
Stand made by the loyal great Men, and their 
great Leadings, was a principal Means of our 
being ſaved in the late Affair: And why we 
ſhould puniſh the Righteous for the Wicked, 


and diſable them from ſerving us, I cannot 
Imagine, 
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The Author has diſcovered another Incon- 
1 that ſuch a Power in the Superiors 
Hands may occaſion; viz. by their joining 
with an evil-diſpoſed Sovereign to rob us of 
of our Liberties, and eſtabliſh Tyranny, | 


This, Think, is  fedininy hard for a Rea- 
155 For, by takin away all the Power of the 
Superiors, and weſling it in the Sovereign; 
ſuch a Sovereign as our Author figures to us, 
would have the whole and immediate Power 
in himſelf, to tyrannize without Controul, and 
without being obliged to borrow from, or hire 


the 


({39-) 
the great Men, his Vaſlals:: 80 here, Brit in 
Scillam cupiens vi tare Charybdin; or, as we tay, 


To help him out of . the Frying pan into cle 


Fire. Caret cventie aims . . 

From theſe his . 8 thinks 
it juſt and neceſſary to have the Superiorities, 
and Heretable Juriſdictions, taken from the 
Proprietors, and veſted in the Crown; and 
(which is ſtrange) without allowing them any 
Conſideration for them; at leaſt for fuch of 
then as are of any: Value to them. 9 | 


But, that 1 may not be ein to peak 


without Book, in a Thing of ſuch Conſe- 
quence, I ſhall repeat his own Words for it : 
— As for the yearly Feu-Duties in Feu- 


« Tenures, I own that they ought to have 
« Com penſation for them; but, as for Ward- 


2 Holdings, and the Caſualties thereof, they 


c are ſo barbarous, abſurd, and unjuſt in their 


« own Nature, that tis a Shame and Re- 
ce proach they ſhould be continued in a Chri- 
« ſtian Nation.” Page 25. And, in Page 26, 
« Theſe Ward-Holdings ought to fall, and 

* no Price can be demanded juſtly for them.” 


In Speeches without Doors, Authors may 
throw out what comes uppermoſt, and with- 


out regard to either Juſtice or Truth ; but I 
thank God, there always has been, and I am 


. ſure 
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ſurt evet will be within Doors; a due Conſidera- 


tion had of. Mens Properties, either to protect 


the Owners in their Foſſeſſions; or to ge 
them Value for them, hen abſolutely wanted 


_ the Benefit or the Public. 
Fedde the f, 


A 4 IT 4 
1110 


great Value ich the J Sarkrior 


and thoſe poſes d of Heretable Juriſdictions, 


put upon theſe Things which the Law terms 
Pretium Affectionis, well known in the Law 


of Scotland, and almoſt at all times allow d 


of, when a Man's Property is taken from 
him (legally or illegally) againſt his Will; 
chat! is as much as the iT Wan values 


i . i: 
I 4186 


The rep: 488 true Value 4 many y of the C- 
ſualties is very conſiderable: of have” been 
credibly informed, that in the Year 1716, or 
1717, a Superior of Lands in the North of 


Scotland fold; his Superiorities to his own Vaſ- 


fals, and ſome other Gentlemen his Neighbours, 

for 13000 J. Ster. by which he diſincumbered 
his a Eſtates, and purchaſed more; ſo that 
he now holds a free Eſtate, greater than has 
been in the Family for ſome Centuties paſt. 


Theſe, by the 20th Article of the Vnion, 
are declared to be Matters of Property : And, 
IX the 18th Arle, Wen — are declared 

0 | and 


(sa) 


and: agreed to ſtand analtærable; exctp t for thy ; 


evident Utility of the.Sphjects of — Ao] 


210 \ That ſome Eaſe to the Vaſſals, in the pre- 

ſcat State of the Holdings, ſince the Change 
of; the Grants from free Gifts to hard Pureha- 
6s (on which Point I think all o che preſent 
Grievance turns), Would be for the evident 
Utility of them, muſt be plain to every 
body: And ſo, with reſpect to — ſome Al- 


terations would be preciſely in mit Terms of 
the 1h ichen 1 05 18 * 5 9 { 


3 | 6. 


\% Þ © 


But How: to do Jaſtice to the Superiors of 
Lands, and Holders of Heretable Juriſdictions, 
according to the Rights reſerved to them, by 
virtue of the 2oth Article, may be a Matter 


of ſame. Difficulty to Men of more Foreſight 
the Author J have mentioned. ſeems: to 


have been Maſter of of. 


0 myſelf; 1 dan ſee ao jult Way for it but i 


one: And that is, to let the Proprietors over- 
value them; and to let them bave a moderate 


Pretium Affectionis for them. This, it ſeems, 


was the Thought of thoſe who propoſed the 
Scheme for Re Reduction of the Tenures in Eng- 
land in James Is Time; which I mentioned; 
dix. that a Commiſſion ſhould be appointed to 


inquire into the Values of the Benefits com- 


ing to the King, and the Lords of the Fee; 
and 


(49) 


und to [allow more for them than all their 
former Produce amounted tp in 


On theſe Terms; it's likely, the” Proprietors 
of the Superlorities would be- willing to re- 
nounce: And, as Volenti non fit Injuria; by 
ſuch an Accommodation, we ſhould keep 
within the Terms and true Conſtruction of the 
facred Articles of Union: The Articles I 
have mention d; which the Scorch depended 
on as Fundamentals and on Condition, and 
in Conſideration of which, merged their So- 
| . and Independency into a new State. 


80 that, if ever here were much Things as 
. Finden Bl in any State in the World, 
theſe of our Union muſt be held for ſuch, 
and treated as Fundamentals uſe to be: For, 
if the Foundations are deſtroy d, no Houſe 
can ſtand long. 5 


I know there are, hd hold that there are 
no ſuch things here as Fundamentals, or any 
thing not alterable by Parliament: But 1 think 
I may aſſert it for a known Truth, that in 
every State, where Liberty has any Place, Fun- 
damentals are acknowleged, and held for ſa- 
ered; without which the F abric of the State 
would ſoon tumble. 


I 


(Ar) | 


If the 1 at the Swiſs Cantons; the 
Patta Conventa of the Seven Provinces; the 
Articles of the Aurea Bulla, on which the 
German Empire ſtands, &c, without the Con- 
ſent ,of all concerned, were, in any ſubſtantial 
Point, broken, by any of the Members thereof ; 


the reſt would hold the grand Contract to be 
diſſolved. 


But ſome may tell me of the Difference that 
is between theſe Federal Unions and ours; which 
1s, Incorporating; and where no Parties can be 
afſizned, legally to claim againſt another: But J 
am ſure no candid Perſon will reckon this Objec- 
tion otherwiſe than too metaphyſical and unnatu- 
ral to give Satisfaction to the injured Members; 
and ſufficient to ſtifle their Complaints: For, in 
all human Socicties, and Bodies Politic, even 
the moſt incorporate, there are virtually, 
and by Implication, Parties: To whom 
das much, or more, is due, than to the Mem- 
bers of a Federal State: Witneſs our Ma gn 
Charta, &c. And thould Two of our Eſtates 
in Parliament oppreſs, or annihilate, the Third, 
as was done when the Houſe of Lords were 
voted uſeleſs and dangerous; I am ſure the 
Wrong'd would ſay, and juſtly.— Tie Founda- 
tions are deſiroyed : A nd it would more reſemble 
the Societas Leonme in the Fable, than any 
thing human. — The Lion entered juto 


(OY Partnerſhi, 
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Partnerſhip with the 3 Greyhound, Fox, 

and the reſt of the Beaſts, to go a hunting : 
When the Prey was caught, the Lion claimed 
the firſt Part, becauſe he was their King; the 
next, becauſe he was the ſtrongeſt ; and for one 


Reaſon, or other, all the reſt; becauſe he found 
it was in his Power to have it ſo. 


When the Scots entered into that Contract, 
they, no doubt, perfectly well knew, that, even 

in a Legal Parliament, their 16 Peers, and 48 
re Un could never make a Majority, 
either for protecting them, in what they 
| had, or for getting any thing new for their 
Advantage: : So Res ipſa loquitur, that their 
whole Dependence muſt have been on the Im- 
mutability of the Things they had ſtipulated 
tor, at that Time; as being the very Condi- 
tions of the Contract, on which they were to 
part with all their ſeparate Power of protecting 
themſelves, at any time to come: And as the 
Articles, then agreed on, made the ſole Conſi- 
deration of their parting with the Power of 
themſelves, and becoming Members of a new 
State; theſe being the Pillars on which the 
new Fabrick was raiſed; they are Funda- 
mentals, in the moſt natura and fulleſt Mean- 
ing of the Word; and therefore not to be altered 
(as I obſerved before), but where the expreſs 
Words of the Treaty give ſuch a Power, 17 
Where the Parties concerned are anten 
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In the Year 1712, the Scofs Members of 
both Houſes having ſeen and conſidered ſome 
Infringements that they conceived to have been 
made on theſe Articles, to the Prejudice of 


Scotland; as particularly by the Statute ex- 


tending the Laws concerning Treaſon in Eng- 


land, to have Place in Scotland; Secondly, by the 


Conſtruction of the Articles, to be a Bar againſt 
any of the Peers of Scotland being made Peers: 


of Great-Britain ; and Thirdly, for the Weight 
and Inequality of the Malt-Jax, as being laid 
on that of Scotland (which in many Places is- 


not worth a Shilling a Buſhel) the ſame as on 


that of England, worth 3 or 4 Shillings a 
Buſhel, &c. they attended the then Queen, 


for Leave to bring in a Bill for an Act to diſſolve 


the Union: As not having had the good Effects 


that had been expected. And a Motion was 
made by the late Earl of Finlater, in Name of 


Himſelf and all the Peers of Scotland, for Leave 


to bring in the Bill: Which was ſeconded ; and, 
on a Diviſion, was rejected, and, I think, only 
by a Majority of One. 


In the Debate, as I well remember, the 
late Earl of Peterborow compared te Union 


to Marriage: And, taking Englan! for the 


Husband, and Scotland for the Wife, he ſaid 
merrily—* That if the Husband did prove 
„ unkind now-and-then, the Lady muſt not 


O's” « think, 
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ce think, for that, to get free, and be her own 


« Miſtreſs again.” And (to carry the Allegory a 


little further) I cannot help obſerving, that She 


had no Truſtees in her Settlement ; "ty that if 
She ſhould be heartily drubbed, I know not to 
whom She can — oh her Complaint : Or, as. 
Job ſaid in his Diſtreſs—Where to find a Dayſ- 
man, to lay his Hand upon both; but the 


great and juſt God, and our moſt gracious 
Sovereign, 


The excellent Silius ſaid (And 1 wiſh the 
Poet may not be a s Prophet) | 


LEY 


— — Ou frangere rerum 
Gaudebit bafta; ac tenues bes li nquit amici; 
Non illi domus, aut conjunx, aut vita manebit 
Unquam exfers luctus lacrymagque, —— 


Whether the Grievances which I have men- 


_ tioned; and others, that ſome may think to be 


wy lied any Influence in raiſing ſuch a Spirit 

f Rebellion in the Year 1715, or another of 
of a later Date; I leave to Others to ruminate 
upon: But I conteſs, that, with reſpect to both, 


it Was Matter of Wander to me, even to Aſto- 


niſhment ; that ſo many Proteſtants, even ſome 
of them zealous Revolutioncrs, could take Part 
in Meaſures fo deſtructive ; if it was not to 


Put Rr ves with Rerenge for Wrongs con- 


& 
(rived to! e been done ; and, Sani  n-like, help 


0 


. 
to pull down the Houſe, and pride themſelves 


in periſhing with their Enemies; and lying bu- 


ried with them in the Ruins. 


Whether any further Alterations are to be 
made in the Articles of the Union, particu- 
larly in the 18th and 2oth Articles, by taking 
from the Superiors, and thoſe having Hereta- 
ble Juriſdictions, their Properties without their 
Conſent, muſt be left and ſubmitted to the Wiſ- 
dom of the Legiſlature ; which, I dare ſay, will 
never take Mens Properties from them withouta 
due Contideration, as was ſaid before, notwith- 
ſtanding of what our Author has ſaid, or others 
of his way af thinking, who would take Mens 


Eſtates and Properties from them, and treat 


them as we do Lunatics :>—Take their Eſtates ; 
and tell them we do it for their Good. 


What I have written in theſe few Sheets, I 
intended principally with reſpect to the Supe- 
riorities, and the Vaſlalages : And, I flatter my- 


ſelf, I have put that whole Matter on a fair 


and juſt Footing. 


The Rights of Superiority are marketable 


Things; they have been, and ſtill may be 


bought and fold ; ſo that, if the Price can be 


agreed on to have them taken away, Law and 
Juſtice will allow of the Alteration : And, if 
the Thing is of ſuch Conſequence to the Peace 


and 
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and Safety of the State, the Allowance for them 
ought to be the larger. And I am ſure a very 
few 100000 Pounds will ſatisfy all the Superiors 

jn Scotland. Such a Sum would be nothing for 

0 our Parliament to raiſe; whoſe Credit is ſuch, 
that they need but hold up their Hands for Mo- 
ney, and more is always laid to their Hands 


than wy want. 


So much with pelt to the Superioritiea 
mw Vaſſalages. ; 


But, with d to the aching away hey 
Heretable Juriſdictions ; I confeſs I am fo un- 
tortunate, as not to. be able to perceive, that 
ſuch a Chang e would he for the evident Utility 
of the Subjects of Scotland; either to thoſe 
that hold them, or thoſe who live in them : 
And if that is ſo; ſuch a Change, againſt the 
Conſent of thoſe concerned in them, muſt be 
in direct Contradiction to the Words of 
Treaty, and the Terms and Conditions thereby 
ſtipulated. ä 
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Whether ſuch a Change would be for the 
evident Utility of the Poſleflors of ſuch Ju- 
riſdictions, muſt be beſt known to themſelves: 
And they are, it ſeems, of another Opinion: 
They reckon very highly upon them; partly for 
the Profits of them; but more a great deal for the 
Honour and Luſtre they give them, and their 
Families. If 
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If they were Matters of Profit only, ſome 
reaſonable Satisfaction might be thought 
enough for them; but how we can force them 
to part with a Grant of Honour, is no-ways 
clear to me: I believe it would ſound ſtrangely 
in the Ears of the Counts Palatine, the Earl 
Marſhal, the Lord Great Chamberlain, the 
Lords of the Demeſne-Lands, the Lords oſ 
Manors, and even of others of lower Degree 
in England, to hear of having theſe Honours 
forced from them againſt their Will: And I 
cannot ſee, but in conſequence of, and purſuant 
to, a Meaſure of that Nature, Titles of Honour 
in Peerage might be reſumed and reveſted in 
the Crown, without their being guilty of any of 
the Crimes as yet ſpecified; in the Law; but 
only on Account of ſome Surmiſes, that ſuch 
might by their Powers, ſome time or other, 
diſturb the Peace of the Government. 


Theſe Things, I ſhould think, were not 
marketable; and therefore of ſuch a Na- 
ture, that no Price, nor Value, could be put 
upon them. WE ir ine er 5 


This, it ſeems, was the Senſe and Conſtruc- 
tion the Nobility and Gentry put upon them, 
when they ſo ſtrenuonſly inſiſted on them 
in their Treaty with the Engliſñ; and which 
they thought they had for ever ſecured for 
themſelves, and their Poſterities: And on the 


Faith 
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Faith a that, and the other things ſtipulated 
and agreed to by the Articles, they waved the 
Sovereignty of 1 independent State: And 
both by the Common Law, and the Law of Na- 
tions, 1. the Condition is broken, and the Con- 
ſideration not ſatisfied, the eee, 18 ee 


It does 3 very N appear, 1 5 
canthilating the Juriſdictions, is for the Utility 
of thoſe NhꝰU⁸Uhave them; or that the taking 
them fro them without their Conſent, is con- 
ſiſtent. i th. tee Agreement. 1490 
| | Now, as as to. he $ Ges. ad * 1 are 1 
ſubject to 15 Juriſdictionsz 1 it does not appear 
to me to be in any ways for their Utility 
neither: They who live in the Palatinates, 
in the Lordſhips of Demeſne- Lands, Manors, 
Sc. are ſo far from thinking they are in worls 
Caſe than' others, that they hug themſelves in 
their Privileges ; in not 3 ſubject to be 
brought before ſtrange Judges, and higher 
Courts, at the common great. eh that 
attends ſuch Outs, Sc. 


I will not W my Reader, in this curſory 
View, to enumerate all the Privileges of thoſs 
living in Palatinates, Manors,. and other privi- 
leged Jeriſdictions; but will beg Leave, only 
to mention a few of thoſe f they enjoy, who 


* N 
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are within the ancient Demeſne-Lordſhips: 
Which may give Light to all the reſt. ; 


The Demeſne-Lands are ſuch as were not 
at firſt granted by the Sovereign in Feodal Te- 
nure; but reſerved for the Suſtenance of the 
Royal Family: But were afterwards granted to 
Subjects, with all the Privileges the Tenants 
enjoyed before. Some of their Privileges are: 


The Tenants in ſuch Lordſhips are exempted 
from Taxes by Parliament; unleſs ſpecially 
named: From Tolls, and Paſſages for Goods 
bought and ſold in Fairs and Markets; for 
things concerning Huſbandry and Suſtenance: 
They are exempted from all Expences for 
Knights of the Shire: They cannot be ſued for 
Lands out of the Demeſne: Nor can they be 
put on Juries any-where elſe: In many of 
which Privileges they agree with thoſe in the 
Regalities in Scotland: In all which the Privi- 
leges of the Palatinates far exceed them: And 
the Lords of Manors have ſome, that the in- 
ferior Heretable Juriſdictions in Scetland have 
not. N Py 


So that, comparing Things with Things; 
here appears a very extraordinary Scheme: 
The Proprietors of Eſtates and Honours are to 
part with them againſt their Wills, againſt 
their Articles, and againſt the Law that con- 
. H firmed 
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firmed theſe Articles, for Reaſons no-ways ſatiſ- 
factory to the Perſons concerned: They who 
have them are againſt parting with them : And 
thoſe who are pretended to be favoured by the 
Change, not only do not deſire it; but tremble 
at the Bruit of the propoſed Change : And all 
the Alterations in the Law, which the Treaty 
allows of (with reſpect to private Rights), are 
only ſuch as are for the Evident Utility of thoſe 
concerned: Which in this Caſe they diſ- 


claim. 


Where then ſhall we find this extraordinary 
Utility; or where ſhall we ſeek for it? It does 
not ſeem to be in favour of the private Rights 
of the Subjects of Scotland, but to deſtroy 
them. 


I have lately ſeen another Pamphlet, inti- 
tuled, An ample Diſquiſition, &c. much of the 
ſame Strain with the Letter I mentioned be- 
fore : Only the laſt is for allowing the Superiors, 
and theſe having Heretable Juriſdictions, &c, 
ſome Conſideration in lieu of them; which 
the other would not. | 


The Firſt made free with the Articles of 
Union, becauſe they were made in Haſte, and 


calculated to anſwer ſecret and unrevealed 
Views, 


5 This 
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This laſt tells us, ---- Theſe Rights ſhould 
be annihilated, becauſe they endanoer the 
publick Peace, and raiſe Rebellions: And 
therefore, he ſays, they ought to be taken away 
from thoſe that hold them: And that doing ſo 
is no Breach of the Articles at all; becauſe 
private Property muſt yield to public Convenien- 

cy; as when Houſes are pulled down to make 
a Paſſage more convenient, &c. And though 
the Articles before-mentioned provided expreſs- 
. that theſe Things ſhall not be alteral, yet that 
ower that med? them may void them : 1 
ag he means s the Parliament. 


With reſpect to his Firſt Rule, or Argument, 
it's certainly true in many Caſes: But it is very 
well known, that ſuch Caſes happen but ſel- 
dom, and only in ſome particular Parts; and 
theſe of no great Conſequence, or V alue: 
Whereas here the Rights and Propertics of a 
whole Nation are ſtruck at, at once; which va- 
ries the Caſe exccedingly. -- There is a Mazim 
in Law, ---- De minimis nm carat Præton:—.— 
But, if it extended to a greater Concern, it 
ought to meet with another Conſtruction. 


With reſpe& to the Power of Parliaments, 
of making and revealing Acts, nobody can 
doubt of that; but that ſeems not to be the 
Caſe here: The Articles of the Union were 


| % On made, 
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made and entered into by two Sovereign and 
Independent States, and only confirmed by 
Parliament, juſt as many other Articles are ; 


which a Parliament never alters, without Con- 
ſent of Parties. 


To illuſtrate this Matter more fully, I can⸗ 


not uſe a more pertinent Simile, than that of 


the Earl of Peterborco, which occurred be- 
fore : ----- If a Man and a Woman agree to 


_ marry together; and, by an ante-nuptial Con- 


tract, agree upon Articles, that's no Marriage 
till the Perſon makes it fo, on their Conſent 
de pr&ſenti. Can any Man ay, that the Power 
that made them Man and Wife, had any 


Power to unmake them, or make void their 


Articles, in Whole, or in Part? Or could it be 
imagine. that a Parliament, or any Judicatory, 
in a judiciary Way, would meddle further, 
thin to compel the ſpecific Performance of 
the Articles; but not to void them ? 


I might here again repeat what I ſaid be- 
fore, of theſe Articles ſtanding 1 in the place of 
Fundamentals, 


And (to my thinking) the Arguments uſed 
by our Author in theſe Points, are very looſe 
and ill-grounded, even in Matters of Fact 
cipectaily with reſpect to the Juriſdiftions 

which, he f lays, was one of the Cauſes of 

carrying 
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carrying on the Rebellion; | whereas others, 
that know better, tell us quite the contrary, 
and that they had not the leaſt Connxeion 
with it; or 2 incigc upon it, more than they 
had in affiſting the. French in the taking For: 
St. George, as has been ſet in a full Light in 
other late Pamphlets, by Authors cole at- 


tached to the Government, both by Principle 
and Intereſt. 


The laſt· mentioned Author has a one 
Objection to the Bill ; viz. That ſome of the 


Lords will think it hard for them to-be level- 


led with the Rebels ; And ny ſo 1 believe 


will Ever) e r 

The Anſwer this Author makes to it is 5 10 
full and explicit, that I cannot help inſerting 
it here in his own Words; that Þ r Reader 


may ſee the Complexion of thoſe of his 
way of n 


In Page 20. he ſays: i Tt is in vain * this 
or that Heretable Lord to pretend to be 
2 injured, becauſe he is levelled with Rebels. 
« ---- It is the Power that made the Rebel: 

And the ſame Power that made the one fo 
To-day, may make another ſo To-mor- 
* row.” And, in Page 24. he has it in theſe 
« Words: 6 « A Power which no Subject 
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er ought to be Maſter of = And therefore, tho' 
« givers Lords; in the fame Situation, may 

ec not have tebelled, it matters not. ----They 
« have the Seeds of Rebellion hid in their 
© Power: And as they may ſpring up on 


* ſome: Occafion | hereafter, Experience has 


" taught us to know the Neceſſity of annihil- 
* ating them, without Exception. 1 


1 


1 might here, i in Conſequence of this Tenet, 


ask the Author what he would have Tone 


with a Man, who, living in a Neighbourhood 
where a Horfe was ſtole, hel 'd the Owner 
to recover his Hotſe* from the Thief; and 
whether he did not deſerve to be hang'd as 
well as the Thief : For, tho' he did not. ſteal 
that Horſe, but help'd to recover him, yet he 
had it in his Power to ſteal another H offs; ; for, 
as the Power made the Rebel, the Pow: er of 
Thieving may make the T Hef, : 


- 


As the Rebels had the * Seed in them; 


the loyal Lords who ventured their Lives for 


the Service of the King and Government, 
ought to be thought to have that good Seed in 
them, that might ipringup, and do the like good 
Service fone time hereafter, "i it ſhould be 
wanted, = If 


1 


Upon the Whole; if the Bill paſſes, I hym- 
bly conceive it muſt be for more wei 
Reaſons than are, as yet, revealed: Which 1 


ſhall not pretend to inquire into, or ſay any 
T_T of, but —- F 


Je penſe plus, 


FINIS 


FRRA 7 4. 


P. 23. |. 16. after Life, add as 1 obſerved before; ibid. L 1 
dele * 1 


obſerved before. P. 3. 1. 3. dele To help him . P. 38. 
1. 8. after Things, add a Comma, 
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